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Student  Records:    Proposed 

School  Board  Policy  to  Comply 

With  New  Regulations 

Joan  G.  Brannon 


IN  JUNE,  1976,  more  than  a  year  and  a  half  after  the 
act  was  passed,  the  Department  of  Health,  Education, 
and  Welfare  issued  its  final  regulations  telling  schools 
how  to  comply  with  the  Family  Educational  Rights  and 
Privacy  Act  of  1974  (FERPA).  HEW  indicated  that  the 
regulations  will  be  reviewed  beginning  July  1,  1977, 
after  schools  have  operated  for  a  year  under  the  regu- 
lations. School  units  that  wish  to  comment  on  the  act 
and  its  effects  on  school  operation  should  do  so  in 
writing  to  FERPA  Office,  Department  of  Health,  Edu- 
cation, and  Welfare,  330  Independence  Avenue, 
Washington,  D.C.  20201. 

HEW  regulations  require  that  each  school  unit  for- 
mulate and  adopt  a  written  policy  for  handling  student 
records  and  complying  with  FERPA.  The  policy  set  out 
below  meets  this  requirement  and  is  a  model  for  school 
boards  to  follow  in  adopting  their  own  policy.  The 
proposed  policy  contains  several  sections,  each  fol- 
lowed by  a  comment  explaining  its  intent.  The  com- 
ments are  simply  explanatory  and  should  not  be  made 
a  part  of  the  adopted  policy. 

When  reasonable  alternatives  are  available,  options 
are  set  out  in  brackets.  School  boards  should  select 
whichever  alternative  they  prefer.  In  some  places  in 
this  policy,  school  boards  must  supply  additional  lan- 
guage to  the  policy.  Directions  as  to  the  information  to 
be  added  appear  in  italics  in  parentheses. 

I  want  to  thank  Dr.  Susan  Foreman,  Coordinator  of 
Pupil  Personnel  Services  for  the  Chapel  Hill-Carrboro 
City  Schools,  who  reviewed  this  policy  and  suggested 
several  improvements. 

(continued  on  page  6) 


The  New  Copyright  Law 
and  the  Public  Schools 

Rebecca  S.  Ballentine 

IN  OCTOBER  1976,  President  Ford  signed  a  new 
copyright  act  (P.L.  94-553)  that  will  have  important 
implications  for  schools  and  libraries.  For  the  first 
time,  the  law  will  provide  for  the  "fair  use"  concept  in 
duplicating  copyrighted  works  for  educational  and  re- 
search purposes.  The  law  that  is  being  replaced  was 
last  extensively  revised  in  1909. 

The  enormous  development  of  sophisticated  repro- 
graphic equipment  in  the  last  twenty  years  has  made  it 
unavoidably  clear  that  the  law  would  have  to  be 
changed,  but  as  long  ago  as  the  mid-thirties  efforts 
began  to  place  reasonnaable  controls  on  photocopying 
of  protected  materials.  The  Gentlemen's  Agreement 
of  1935'  was  an  attempt  by  copyright  owners  and 
research  libraries  to  decide  how  copyrighted  materials 
should  be  used  for  scholarly  purposes  in  view  of  the 
growing  availability  of  photoreproduction  methods. 
To  protect  the  copyright  holder  while  allowing  resear- 
chers access  to  information,  the  National  Association 
of  Book  Publishers  and  the  Joint  Committee  on  Mate- 
rials for  Research  agreed  that  libraries  could  furnish 
one  copy  of  a  short  work  or  an  excerpt  from  a  longer 
work  to  a  library  user  who  guaranteed  that  the  copy 
requested  was  purely  for  scholarly  research.  The  ag- 
reement also  provided  that  (1)  the  recipient  of  a  copy 
must  be  told  that  any  misuse  of  the  reproduction 
would  constitute  copyright  infringement,  and  (2)  an 
institution  that  offered  photocopying  services  must  do 
so  without  profit.  Since  that  time,  the  principle  of 
providing  a  single  copy  of  a  short  work  for  scholarly 
purposes  has  been  widely  adopted  by  libraries  in  the 
absence  of  statutory  or  administrative  directives  gov- 
erning photocopying  permission  or  limitation. 


1.  The  Gentlemen's  Agreement  and  the  Problem  of  Copyright, 
Documentary  Reproduction  31  (1939). 
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In  deciding  copyright  infringement  cases,  the  courts 
o\er  the  years  have  developed  the  judicial  doctrine  of 
"fair  use,"  which  allows  copying  for  educational  pur- 
suits when  commercial  advantage  is  judged  not  to  be  a 
factor.  The  term  "fair  use"  was  first  defined  in  Williams 
Cif  IVilkim  V.  United  States,^  the  first  suit  brought  by  a 
publisher  against  a  library  for  copyright  infringement. 
The  National  Library  of  Medicine  was  charged  with 
copyright  violation  for  having  photocopied  a  number 
of  articles  for  other  libraries  from  copyrighted  jour- 
nals published  by  the  firm  of  Williams  and  Wilkins. 
The  federal  Court  of  Claims  overturned  the  trial  court 
decision  and  ruled  that  the  library,  in  providing  single 
copies  of  copyrighted  articles  on  interlibrary  loan  for 
medical  researchers,  acted  fairly  and  without  intent  to 
infringe  the  ccjpyright.  In  February  1975,  an  equally 
divided  Supreme  Court  affirmed  that  judgment, 
thereby  leaving  intact  the  Court  of  Claims  decision  and 
providing  no  Supreme  Court  precedent  on  what  con- 
stitutes fair  use  in  future  copyright  infringement  cases. 

The  new  copyright  act  generally  becomes  effective 
on  January  1,  1978.  A  number  of  its  provisions  are 
significant  for  teachers  and  librarians.  The  new  Sec- 
tion 107  of  Title  17  of  the  United  States  Code  will  set 
limitations  on  exclusive  rights  of  copyright  holders  in 
certain  instances  of  multiple  copying  for  classroom  use 
and  single  copying  for  scholarship  and  research  when 
those  instances  measure  favorably  against  the  criteria 
forjudging  fair  use.  The  criteria  are: 

(1)  The  purpose  and  character  of  the  use,  including 
whether  such  use  is  of  a  commercial  nature  or  is  for 
nonprofit  educational  purposes; 

(2)  The  nature  of  the  copyrighted  work; 

(3)  The  amount  and  substantiality  of  the  portion  used 
in  relation  to  the  copyrighted  work  as  a  whole;  and 

(4)  The  effect  of  the  use  upon  the  potential  market  for 
or  value  of  the  copyrighted  work.^ 

Because  of  the  uncertainty  about  how  the  new  act 
would  be  applied,  representatives  of  educators,  au- 
thors, and  publishers  worked  out  a  common  interpre- 
tation of  the  law.  On  the  basis  of  this  interpretation,  the 
Commission  on  New  Technological  Uses  of  Copyrigh- 
ted Works  developed  a  set  of  guidelines  that  state 
minimum  standards  of  "educational  fair  use."  The 
guidelines  were  incorporated  in  the  conference  report 
of  the  congressional  committees  that  considered  the 
bill  as  part  of  the  legislative  history  of  the  new  law. 

Under  the  guidelines  (set  out  verbatim  below)  a 
teacher  may  make  for  classroom  use  one  copy  for  each 
student  of  a  short  work  like  a  short  poem,  an  article  in  a 
periodical,  or  a  chapter  from  a  book  if  the  cir- 
cumstances for  copying  meet  the  "tests  of  brevity  and 


2.  487  F.2d  1345  (Ct.  CI.  1973),  ajfd.  420  U.S.  376  (1975). 
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spontaneity."  "Spontaneity,"  as  defined  in  the 
guidelines,  recjuires  that  copying  be  inspired  by  the 
teacher's  immediate  need  to  increase  "teaching  effec- 
tiveness" when  there  is  too  little  time  to  ask  for  permis- 
sion. A  copyrighted  passage  may  be  copied  for  only 
one  course  in  a  particular  school,  and  so-called  "con- 
sumable" works,  such  as  workbooks,  may  not  be 
copied;  nor  may  materials  be  photocopied  as  a  substi- 
tiue  for  purchasing  books  or  periodicals.  (See  "Ag- 
reement on  Guidelines  for  Classroom  Copying"  at  the 
end  of  this  article.) 

Guidelines  also  have  been  adopted  for  educational 
uses  of  music,  though  some  troublesome  areas  such  as 
off-the-air  taping  of  copyrighted  works  from  radio  or 
television  broadcasts  may  have  to  be  dealt  with  by  a 
later  Congress  after  the  Copyright  Office  has  studied 
the  matter  finther. 

Copying  for  the  purpose  of  performance  is  gener- 
ally prohibited;  however,  the  guidelines  permit 
emergency  copying  "for  an  imminent  performance" 
by  an  educational  institution  when  the  music  is  not 
immediately  available  from  commercial  sources,  but 
only  if  commercial  copies  are  purchased  to  replace  the 
emergency  copies  within  a  reasonable  length  of  time. 

For  educational  purposes  other  than  performances, 
multiple  copying  (limited  to  one  copy  per  pupil  in  a 
class  unit)  of  a  portion  of  a  work  may  be  done  if  the 
copied  portion  is  not  a  "performable  unit"  of  the 
whole,  such  as  an  aria  or  an  overture,  and  constitutes 
not  more  than  10  per  cent  of  the  entire  work.  For  his 
own  research  or  to  prepare  for  a  classroom  presenta- 
tion, an  instructor  may  make  a  single  copy  of  a  "per- 
formable unit"  when  the  copyright  owner  has  con- 
firmed that  the  work  is  out  of  print  or  available  only  as 
a  part  of  a  larger  work. 

It  is  not  entirely  certain  to  what  extent  the  guidelines 
allow  for  editing  or  simplifying  a  printed  copy  since 
they  can  be  done  only  if  "the  fundamental  character  of 
the  work  is  not  distorted."  The  presence  or  absence  of 
distortion  would  be  in  the  ear  of  the  listener.  It  is  clear 
that  lyrics  may  not  be  added  or  altered. 

.\  teacher  or  an  educational  institution  ma)  make 
single  recordings  of  student  performances  of 
copyrighted  music  for  "evaluation  or  rehearsal  pur- 
poses" and  single  copies  of  sound  recordings  of 
copyrighted  music  for  "aural  exercises  and  examina- 
tions" if  the  recording  is  owned  by  the  teacher  or  the 
institution.  The  guidelines  say  that  "(this  pertains  only 
to  the  copyright  of  the  music  itself  and  not  to  any 
copyright  which  may  exist  in  the  sound  recording)." 
When  a  recording  is  made  under  these  circumstances, 
whoever  made  the  recording  may  keep  it. 

Even  for  educational  purposes,  music  may  not  be 
copied  as  an  alternative  to  buying  collective  works  such 
as  anthologies.  "Consumable  works,"  which  were  de- 
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scribed  above,  may  not  be  copied,  and  the  copyright 
notice  that  appears  on  the  printed  work  being  copied 
must  be  included. 


WHILE  COPYRIGHT  OWNERS  have  generally  ex- 
clusive rights  in  the  performance  or  display  of  their 
works,  Section  110  of  Title  17  limits  their  rights  by 
exempting  performances  and  displays  for  certain  edu- 
cational and  other  purposes.  The  exemptions  include 
"performance  or  display  of  a  work  by  instructors  or 


pupil 


the  course  of  face-to-face  teaching  activities 


of  a  nonprofit  educational  institution."  According  to 
the  guidelines,  "face-to-face"  means  not  that  student 
and  teacher  must  necessarily  have  visual  contact  with 
each  other,  but  that  they  must  be  in  the  same  general 
area  designated  for  instruction.  Such  a  concept  would 
not  rule  out  amplifying  or  reproducing  sound  or  pro- 
jecting visual  images,  but  it  prohibits  transmissions 
such  as  broadcasting  from  outside  locations  into  clas- 
srooms. It  also  applies  to  both  radio  and  television  on 
open  or  closed  circuit.^ 

The  new  law  says  that  "to  'perform'  a  work  means  to 
recite,  render,  play,  dance,  or  act  it  either  directly  or  by 
means  of  a  motion  picture  or  other  audiovisual  work, 
to  show  its  images  in  any  secjuence  or  to  make  the 
sounds  accompanying  it  audible."  The  statutes  define 
a  "work"  as  that  which  is  "Tixed'  in  a  tangible  medium 
of  expression  when  its  embodiment  in  a  copy  or 
phonorecord,  by  or  under  the  authority  of  the  author, 
is  sufficiently  permanent  or  stable  to  permit  it  to  be 
perceived,  reproduced,  or  otherwise  communicated 
for  a  period  of  more  than  transitory  duration."  "[To] 
'display'  a  work  means  to  show  a  copy  of  it,  either 
directly  or  by  means  of  a  film,  slide,  television  image, 
or  any  other  device  or  process  or,  in  the  case  of  a 
motion  picture  or  other  audio-visual  work,  to  show 
individual  images  nonsequentially." 

In  all  statutory  limitations  on  the  copyright  owner's 
exclusive  rights,  the  exemption  is  lost  if  the  perfor- 
mance or  display  is  from  an  unlawfully  made  copy  of  a 
work. 

The  new  law  does  not  define  "teacher";  however, 
the  House  Judiciary  Committee  has  helped  clarify  the 
term  by  including  instructional  personnel  working 
with  or  under  the  supervision  of  an  instructor  in  its 
concept  of  "teacher. "° 

The  new  Section  108  of  Tide  17  concerns  reproduc- 
tion by  libraries  and  archives;  it  too  is  illuminated  by 
the  guidelines.  According  to  the  guidelines,  libraries 
may  make  a  single  copy  of  a  short  work  for  interlibrary 
loan  if  the  purpose  of  the  photocopying  complies  with 


the  criteria  forjudging  fair  use  (see  above),  except  that 
no  more  than  six  copies  a  year  may  be  made  from  a 
periodical  issued  within  the  last  five  years.  (The  act  is 
silent  about  the  reproduction  of  periodicals  over  five 
years  old.)  Libraries  may  make  up  to  six  copies  of  a 
short  work  or  an  excerpt  from  a  longer  work  during  a 
calendar  year. 

Libraries  may  reproduce  an  unpublished  work  for 
deposit  in  a  manuscripts  collection;  replace  a  damaged 
or  lost  copy  of  a  published  work  with  a  photocopy;  and 
reproduce  an  out-of-print  work  that  is  unavailable  at  a 
"fair  price." 

It  should  be  emphasized  that  the  conference  com- 
mittee that  adopted  the  guidelines  considered  them  to 
be  minimum  rather  than  maximum  allowances  for  fair 
use,  and  its  report  clearly  states  that  "the  guidelines  are 
not  intended  as,  and  cannot  be  considered  explicit 
rules  or  directions  governing  any  and  all  cases,  now  or 
in  the  future."*  Such  obvious  questions  as  the  number 
of  copies  a  library  may  make  of  a  periodical  that  was 
published  more  than  five  years  ago  are  left  for  future 
adjudication  or  legislative  amendment. 

COPYRIGHT  INFRINGEMENT  and  remedies  are 
covered  in  Chapter  5  of  Title  17.  An  infringer  of 
copyright  is  described  in  Section  501  as  "anyone  who 
violates  any  of  the  exclusive  rights  of  the  copyright 
owner  as  provided  by  sections  106  through  118,  or 
who  imports  copies  of  phonorecords  into  the  United 
States  in  violation  of  section  602." 

The  court  must  award  a  sum  of  at  least  $250  and  not 
more  than  $  10,000  in  damages  to  the  copyright  owner 
for  each  violation  of  his  copyrights  unless  he  elects  to 
recover  actual  damages  instead  of  statutory  damages. 
When  actual  damages  are  sought,  the  owner  may  also 
recover  any  profits  realized  by  the  copyright  infringer 
as  a  result  of  the  violation.  When  willful  copyright 
infringement  is  proved,  the  court  may  increase  the 
penalty  up  to  a  maximiuTi  of  $50,000,  but  it  may  also 
reduce  the  amount  of  the  award  to  a  minimum  of  $  100 
for  an  innocent  violation — for  example,  infringement 
of  copyright  by  a  librarian  who  "believed  and  had 
reasonable  grounds  for  believing  that  his  use  of  the 
copyrighted  work  was  a  fair  use  under  section  107." 

The  new  law  extends  the  copyright  period.  Under 
the  existing  law  a  copyright  may  be  held  for  28  years 
and  renewed  for  another  28.  The  new  law  will  extend 
the  copyright  for  50  years  beyond  the  creator's 
lifetime.  The  new  term  for  anonymous  and 
pseudonomous  works  will  be  75  years  from  publica- 
tion or  100  years  from  creation,  whichever  is  shorter. 
Some  may  view  these  changes  as  incompatible  with  the 
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GUIDELINES 


I.  Singh'  Copying  for  Teachers 

A  single  copy  may  be  made  of  any  of  the  following  by 
or  for  a  teacher  at  his  or  her  individual  request  for  his 
or  her  scholarly  research  or  use  in  teaching  or  prepara- 
tion to  teach  a  class 

A.  A  chapter  from  a  book; 

B.  An  article  from  a  periodical  or  newspaper; 

C.  A  short  story,  short  essay  or  short  poem,  whether 
or  not  from  a  collective  work; 

D.  A  chart,  graph,  diagram,  drawing,  cartoon  or 
picture  from  a  book,  periodical,  or  newspaper; 


II.  Multiple  Copies  for  Classroom  Use 

Multiple  copies  (not  to  exceed  in  any  event  more 
than  one  copy  per  pupil  in  a  course)  may  be  made  by  or 
for  the  teacher  giving  the  course  for  classroom  use  or 
discussion;  provided  thai; 

A.  The  copying  meets  the  tests  of  brevity  and  spon- 
taneity as  defined  below;  and, 

B.  Meets  the  cumulative  effect  test  as  defined  below; 
and, 

C.  Each  copy  includes  a  notice  of  copyright. 

Dtfinitions 

Brevity 

(i)  Poetry  (a)  A  complete  poem  if  less  than  250  words 
and  if  printed  on  not  more  than  two  pages  or,  (b)  from 
a  longer  poem,  an  excerpt  of  not  more  than  250  words. 

(ii)  Prose  (a)  Either  a  complete  article,  story  or  essay 
of  less  than  2,500  words,  or  (b)  an  excerpt  from  any 
prose  work  of  not  more  than  1,000  words  or  10  of  the 
work,  whichever  is  less,  but  in  any  event  a  minimum  of 
500  words. 

[Each  of  the  numerical  limits  stated  in  "i"  and  "ii" 
above  may  be  expanded  to  permit  the  completion  of  an 
unfinished  line  of  a  poem  or  of  an  unfinished  prose 
paragraph.] 

(Hi)  Illustration  One  chart,  graph,  diagram,  draw- 
ing, cartoon  or  picture  per  book  or  per  periodical 
issue. 

(iv)  "Special"  works:  Certain  works  in  poetry,  prose 
or  in  "poetic  prose"  which  often  combine  language 
with  illustrations  and  which  are  intended  sometimes 
for  children  and  at  other  times  for  a  more  general 
audience  fall  short  of  2,500  words  in  their  entirety. 
Paragraph  "ii"  above  notwithstanding  such  "special 


works"  may  not  be  reproduced  in  their  entirety;  how- 
ever, an  excerpt  comprising  not  more  than  two  of  the 
published  pages  of  such  special  work  and  containing 
not  more  than  10  of  the  words  found  in  the  text 
thereof,  may  be  reproduced. 

Spontaneity 

(i)  The  copying  is  at  the  instance  and  inspiration  of 
the  individual  teacher,  and 

(ii)  The  inspiration  and  decision  to  use  the  work  and 
the  moment  of  its  use  for  maximum  teaching  effec- 
tiveness are  so  close  in  time  that  it  would  be  unreason- 
able to  expect  a  timely  reply  to  a  request  for  permis- 
sion. 

Cumulative  Effect 

(i)  The  copying  of  the  material  is  for  only  one  course 
in  the  school  in  which  the  copies  are  made. 

(ii)  Not  more  than  one  short  poem,  article,  story, 
essay  or  two  excerpts  may  be  copied  from  the  same 
author,  nor  more  than  three  from  the  same  collective 
work  or  periodical  volume  during  one  class  term. 

(Hi)  There  shall  not  be  more  than  nine  instances  of 
such  multiple  copying  for  one  course  during  one  class 
term. 

[The  limitations  stated  in  "ii"  and  "iii"  above  shall  not 
appl)  to  current  news  periodicals  and  newspapers  and 
current  news  sections  of  other  periodicals.] 

III.  Prohibitions  as  to  I  and  II  Above 

Notwithstanding  an\  of  the  above,  the  following 
shall  be  prohibited 

(A)  Copying  shall  not  be  used  to  create  or  to  replace 
or  substitute  for  anthologies,  compilations  or  collective 
works.  Such  replacement  or  substitution  may  occur 
whether  copies  of  various  works  or  excerpts  therefrom 
are  accumulated  or  reproduced  and  used  separately. 

(B)  There  shall  be  no  copying  of  or  from  works 
intended  to  be  "consumable"  in  the  course  of  study  or 
of  teaching.  These  include  workbooks,  exercises,  stan- 
dardized tests  and  test  booklets  and  answer  sheets  and 
like  consumable  material. 

(C)  Copying  shall  not 

(a)  substitute  for  the  purchase  of  books,  publish- 
ers' reprints  or  periodicals; 

(b)  be  directed  by  higher  authority; 

(c)  be  repeated  with  respect  to  the  same  item  by 
the  same  teacher  from  term  to  term. 

(D)  No  charge  shall  be  made  to  the  student  beyond 
the  actual  cost  of  the  photocopying. 

Agreed  M.^rch  19.  1976. 
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Constituiion.  The  constitutional  provision  that  gives 
authors  and  inventors  "for  limited  Times"  the  "exclu- 
sive Right  to  their  respective  Writings  and  Discoveries" 
in  the  name  of  "the  Progress  of  Science  and  Useful 
Arts"^  says  nothing  about  profits  for  heirs  of  the 
creator,  the  protection  of  which  seems  to  be  a  primary 
thrust  of  the  new  law. 

IHOLfGH  THE  NEW  act  takes  some  giant  strides  in 
updating  an  outmoded  law,  rumblings  of  discontent  in 
applying  it  are  already  coming  from  both  academia 
and  the  publishing  world.  Some  publishers  are  requir- 
ing libraries  to  pay  subscription  rates  for  periodicals 
that  are  considerably  higher  than  rates  charged  indi- 
vidual subscribers.  The  implication  is  that  the  pub- 
lisher is  using  that  means  to  recover  profits  that  he 
feels  he  may  be  losing  as  a  result  of  the  various  means 
that  libraries  use  to  make  information  resources  avail- 
able to  large  numbers  of  users.  It  is  unlikely  that  the 
budgets  of  publicly  funded  institutions  can  tolerate  a 
sweeping  moxement  in  that  direction,  yet  information 
networks  and  the  computerized  retrieval  of  informa- 
tion pose  problems  that  have  not  been  resolved  by  the 
new  revision  of  the  copyright  law. 

To  deal  fairly  with  all  interests,  Chapter  8  of  Title  1 7 
creates  a  Copyright  Royalty  Tribunal  that  is  charged, 
among  other  responsibilities,  with  giving  the  public 
maximum  access  to  creative  works  while  preserving 
for  the  copyright  holder  a  fair  return  for  the  use  of  his 
property.  The  Tribunal's  five  members  will  be  ap- 
pointed by  the  President  and  confirmed  by  the  Senate 
to  serve  seven-year  terms.  Its  decisions  will  be  pub- 
lished in  the  Federal  Register  and  will  become  effective 
thirty  days  from  publication  unless  appealed  to  the 
United  States  Court  of  Appeals  within  that  time. 

Other  provisions  of  the  act  concern  the  scope  of 
exclusive  rights  and  limitations  of  copyright  as  they 
affect  performances  and  displays,  graphics  and  cul- 
tural works,  cable  television,  coin-operated  juke  boxes, 
sound  recordings,  noncommercial  broadcasting,  and 
computers  and  other  information  svstems. 


AGREEMENT  ON  GUIDELINES  FOR 

CLASSROOM  COPYING  IN 

NOT-FOR-PROFIT  EDUCATIONAL 

INSTITUTIONS  WITH  RESPECT  TO 

BOOKS  AND  PERIODICALS 


The  purpose  of  the  guidelines  on  page  4  is  to  state 
the  minimum  standards  of  educational  fair  use  under 


Section  107  of  H.R.  222:5.  Fhc  parties  agree  that  the 
conditions  determining  the  extent  of  permissible  copy- 
ing for  educational  purposes  may  change  in  the  fu- 
ture; that  certain  types  of  copying  permitted  under 
these  guidelines  may  not  be  permissible  in  the  future; 
and  conversely  that  in  the  future  other  types  of  copy- 
ing not  permitted  under  these  guidelines  may  be  per- 
missible under  revised  guidelines. 

Moreover,  the  statement  of  guidelines  on  page  4  is 
not  intended  to  limit  the  types  of  copying  permitted 
under  the  standards  of  fair  use  under  judicial  decision 
and  which  are  stated  in  Section  107  of  the  Copyright 
Revision  Bill.  There  may  be  instances  in  which  copying 
which  does  not  fall  within  the  guidelines  stated  below 
may  nonetheless  be  permitted  under  the  criteria  of  fair 


ANNOUNCEMENTS 


SCHOOL  ATTORNEYS'  CONFERENCE,  jaiiuarv 
L'S.ind  2!)  .11  llic  l.iMilukMil  (ioxci  iimcnt.  The  leiith 
Amuial  Sihool  .\lli,inc\s-  tionicicnce  will  toiisider 
tlie  major  legal  problems  afletting  schools.  Presenta- 
tions will  be  made  on 

— Open  Meetings  Law 

— Teacher  Nonreappointment 

— How  to  Process  an  EEOC  Sex  Discrimination 
Complaint 

—  1976  Student  Records  Regulations  (Bucklev 
Amendment) 

—  1 976  Supreme  Court  Decisions  Affecting  Schools 
— New  Federal  Copyright  Law 

— 1976  Regulations  of  the  Federal  Rehabilitation 
Act 

Recodification  o(  the  North  Carolina  school  statutes 
will  be  the  subject  of  Senator  Renfrou's  presentation 
following  a  reception  and  dinner  on  Friday  evening. 
The  conference  will  end  with  the  traditional  round- 
table  discussion  at  which  several  board  attorneys  will 
present  recent  school  law  cases  thev  have  handled. 

SCHOOL  BOARD  MEMBERS  CONFERENCE. 

.March  9  and  10  ai  the  Institute.  This  annual  confer- 
ence for  board  memhers  and  superintendents  will  pre- 
sent major  school  law  issues  that  are  important  to  your 
board.  In  February  superintendents  and  board  mem- 
bers will  receive  information  about  the  conference 
from  Anne  Dellinger,  who  has  assumed  responsibilit\ 
for  conducting  this  annual  Institute  conference. 
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(conliniu'd from  page  1} 

PROPOSED  MODEL  SCHOOL  BOARD 

POLICY  FOR  HANDLING 

STUDENT  RECORDS 


SECTION  I.  CLASSIFICATION  AND 
MAINTENANCE  OF  RECORDS 

The    School  Administrative  Unit 

shall  maintain  a  cumulative  record  folder  for  each 
student  attending  its  schools.  The  cumulative  record 
folder  shall  contain  all  the  written  records  directly 
related  to  a  student  that  are  kept  by  the  school  unit 
except  (1)  records  kept  by  teachers,  counselors,  or 
supervisory  or  administrative  personnel  that  are  in  the 
sole  possession  of  the  maker  and  are  not  revealed  to 
any  other  person  except  a  substitute;  (2)  employment 
records  of  student  employees  if  those  records  relate 
exclusively  to  the  student  in  his  capacity  as  an 
employee  and  are  not  made  available  for  any  other 
use;  [and  (3)  records  kept  by  a  law  enforcement  unit  of 
the  school  if  they  are  maintained  solely  for  law  en- 
forcement purposes,  and  are  not  disclosed  to  anyone 
other  than  law  enforcement  officials  of  the  same  juris- 
diction, and  if  the  law  enforcement  officers  do  not 
have  access  to  the  student's  cumulative  record  folder]. 
The  following  types  of  records  are  kept  in  cumulative 
record  folders: 


(1)  Identification  information,  including  name,  sex, 
race,  birthplace,  and  birthdate; 

(2)  Family  data; 

(3)  Medical  health  records  and  emergency  medical 
information; 

(4)  Attendance  records; 

(5)  Scholastic  records; 

(6)  Standardized  test  scores; 

(7)  Records  of  interests,  activities,  and  honors; 

(8)  Records  of  educational  or  vocational  plans; 

(9)  Teacher  evaluations  if  shared  with  anyone  else; 

(10)  Counselor  evaluations  if  shared  with  anyone 
else; 

(11)  Information  pertaining  to  special  services  pro- 
vided for  students; 

(12)  Records  of  incidents  of  unsatisfactory  behavior; 

(13)  (Name  other  types  of  education  records  kept  by  your 
unit). 

Cumulative  record  folders  shall  be  kept  in  the  office 
of  the  principal  of  the  school  that  the  student  attends. 


If  the  student  no  longer  attends  a  school  within  the 

School  Administrative  Unit,  the 

cumulative  record  folder  shall  be  kept  at  the  unit's 
central  office.  The  principal  of  each  school  is  responsi- 
ble for  maintaining  the  cumulative  record  folders  of 
students  attending  his  school,  and  the  (itisert  title  of 
official  designated)  is  responsible  for  maintaining 
cumulative  record  folders  of  students  who  no  longer 
attend  a  school  within  the  unit.  (Any  future  reference 
to  the  principal  regarding  records  kept  in  his  school 
also  means  the  (title  of  official  designated)  if  the  records 
are  kept  in  the  central  office.) 

Unnecessary  and  outdated  material  may  be  deleted 
from  the  student's  record  at  any  time  except  when  a 
request  for  a  review  by  a  parent  or  student  is  pending. 
At  a  minimum,  the  student's  records  shall  be  reviewed 
for  unnecessary  and  outdated  information  when  he 
completes  elementary  school,  junior  high  school,  and 
high  school. 

Comment:  FERPA  provides  that  all  "education  re- 
cords" are  covered  by  the  access  provisions  of  the  act. 
This  policy  follows  FERPA's  definition  of  "education 
records"  and  requires  that  all  such  records  be  kept  in 
the  student's  cumulative  record  folder.  Some  schools 
may  want  to  keep  some  records  such  as  special  educa- 
tion services  records  in  a  separate  place.  The  policy  can 
be  modified  accordingly.  The  policy  also  adopts  the 
exceptions  to  the  definition  of  education  records  set 
out  in  FERPA.  The  most  important  exception  is  the 
one  for  records  kept  by  teachers  and  other  profes- 
sional personnel  that  are  not  shared  with  anyone  else. 
The  second  exception  covers  student  employee  re- 
cords. HEW  regulations  provide  that  this  exception 
for  student  employment  records  applies  only  if  the 
student  was  not  employed  as  a  result  of  his  status  as  a 
student.  If  that  language  is  interpreted  broadly,  this 
exemption  is  useless.  However,  the  language  is  proba- 
bly intended  to  distinguish  between  students  who  hold 
jobs  related  to  their  education,  such  as  college  teaching 
assistantships,  and  those  who  hold  jobs  not  related  to 
education,  such  as  clerical  work  in  the  principal's  of- 
fice. The  bracketed  portion  covers  the  exception  for 
records  of  law  enforcement  units  and  should  be  in- 
cluded only  if  the  school  system  has  a  special  law  en- 
forcement unit. 

The  policy  lists  the  types  of  education  records  com- 
monly kept  by  schools.  School  boards  should  add  to  the 
list  any  other  types  of  records  about  students  that  are 
kept.  This  policy  makes  the  principal  responsible  for 
maintaining  the  records  kept  in  the  school.  School 
boards  may  modify  this  policy  and  make  other  officials 
responsible  for  these  records  if  they  choose.  School  I 
boards  must  include  in  the  policy  the  tide  of  the  official 
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who  will  handle  the  records  if  the\'  are  kept  at  the 
central  office. 

The  final  paragraph  of  this  section  provides  for 
review  of  the  records  to  cull  outdated  information. 
The  North  Carolina  Department  of  Public  Instruction 
recommends  that  the  records  be  screened  annually. 
School  boards  may  want  to  require  more  frequent 
screening  than  this  policy  requires.  Records  kept  about 
a  student  may  be  destroyed  at  any  time  except  when 
there  is  an  outstanding  request  by  the  parents  or  the 
student  to  review  them. 


SECTION  II.  RIGHT  OF  PARENTS  TO 
REVIEW  AND  INSPECT  RECORDS 

Those  who  have  the  right  to  inspect  and  review  the 
cumulative  record  folder  kept  about  the  student  in- 
clude ( 1 )  parents  of  students  who  are  under  1 8  years  of 
age,  (2)  parents  who  claim  students  who  are  at  least  18 
as  dependents  under  Section  152  of  the  Internal  Re- 
venue Code,  and  (3)  students  who  are  at  least  18 
(hereafter  called  eligible  students). 

The School  AdministraUve 

Unit  presumes  that  parents  of  students  [who  have  not 
yet  reached  the  age  of  2 1  ]  [who  are  currently  attending 
a  school  within  the  School  .Ad- 
ministrative School  Unit]  claim  the  student  as  a  de- 
pendent for  tax  purposes.  Any  student  [between  the 
ages  of  18  and  21]  [at  least  18  years  of  age  and  attend- 
ing a  school  within  the  unit]  who  does  not  want  his 
parents  to  have  access  to  his  cumulative  record  folder 
must  so  inform  the  principal  of  the  school  where  the 
records  are  kept  and  prove  that  he  is  not  a  tax  depen- 
dent of  his  parents.  If  a  parent  of  a  student  [who  is  at 
least  21]  [who  is  at  least  18  and  no  longer  attending  a 
school  within  the  district]  wishes  to  inspect  and  review 
his  child's  cumulative  record  file,  he  must  prove  to  the 
principal  that  he  claims  the  student  as  a  dependent  for 
federal  income  tax  purposes. 

Parents  or  eligible  students  who  wish  to  inspect  and 
review  the  cumulative  record  folder  shall  submit  a 
request  in  writing  to  the  principal  of  the  student's 
school.  When  he  receives  a  written  request  for  review 
of  the  records  from  a  parent  or  a  student  who  has  a 
right  to  inspect  the  records,  the  principal  shall 
schedule  the  review.  The  appointment  date  should  be 
as  early  as  possible  but  never  later  than  [45]  [15]  days 
after  the  request  was  made.  The  inspection  and  review- 
shall  be  made  in  the  office  of  the  principal  or  at 
another  place  designated  by  him. 

A  school  official  competent  in  interpreting  student 
records  shall  be  present  to  explain  the  implications  of 
the  records  that  are  examined. 


Parents  or  eligible  students  who  wish  to  inspect  re- 
cords and  live  within  fifty  miles  of  the  place  where  the 
records  are  kept  must  do  so  at  the  place  designated  by 
the  school  unit.  After  the  inspection,  they  may  request 
copies  of  the  records  they  inspected.  Parents  or  stu- 
dents who  live  farther  than  50  miles  from  the  place 
where  the  records  are  kept  may  request  copies  of  the 
records  without  first  inspecting  them  at  the  school  or 
central  office.  The  copies  shall  be  .sent  by  registered 
mail,  return  receipt  requested. 

The  fee  for  copies  of  records  to  parents  or  students 
is  {here  insert  price)  per  page.  The  parents  or  students  to 
whom  records  are  mailed  shall  be  charged  for  mailing 
costs. 


Comment:  "Parent"  includes  a  guardian  or  person 
acting  as  parent  in  the  absence  of  a  parent  or  guardian. 
FERPA  allows  but  does  not  require  a  school  unit  to 
permit  parents  of  students  who  have  reached  18  but 
are  still  tax  dependents  of  their  parents  to  inspect  their 
child's  records.  This  section  of  the  policy  assumes  that 
the  school  board  will  want  to  give  parents  access  and  a 
method  of  determining  when  a  child  is  a  tax  depen- 
dent without  requiring  each  parent  to  present  evi- 
dence that  his  child  is  his  tax  dependent.  The  policy 
presumes  that  certain  students  are  tax  dependents  of 
their  parents.  The  category  of  students  who  are  pre- 
sumed to  be  tax  dependent  may  be  either  (1)  students 
who  are  under  21,  or  (2)  students  who  are  still  in 
secondary  school;  the  board  must  select  one  of  the 
alternatives.  Both  are  reasonable  presumptions  since 
in  both  cases  the  parents  probably  would  claim  the 
student  as  a  tax  dependent.  The  policy  then  provides  a 
way  for  a  student  to  object  when  he  is  not  a  tax  depen- 
dent of  his  parents.  And  finally,  it  allows  parents  who 
do  not  fit  within  the  presumption  but  claim  their  child 
as  a  tax  dependent  to  get  access  to  the  records. 

FERPA  requires  that  parents  or  students  be  allowed 
to  inspect  the  records  as  soon  as  possible  but  never 
later  than  45  days  after  the  request  was  made.  That 
statutory  maximum  time  is  probably  longer  than 
would  ever  be  reasonably  necessary;  therefore  a 
1 5-day  alternative  limit,  which  seems  reasonable  to  me, 
is  included.  School  boards  may  set  any  maximum  they 
wish  up  to  45  days. 

The  HEW  regulations  authorize  school  boards  to 
adopt  a  policy  that  forestalls  giving  copies  of  records  to 
parents  or  students  except  when  failure  to  obtain 
copies  would  effectively  prevent  them  from  exercising 
their  rights  to  inspect  and  review  the  records.  Rather 
than  preventing  the  copying  of  records,  this  policy 
requires  parents  or  eligible  students  who  live  within  50 
miles  of  the  place  where  the  records  are  kept  to  come 
into  a  school  or  central  office  and  examine  the  records. 
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After  that  inspection,  copies  may  be  made.  By  requir- 
ing on-site  examination,  school  boards  can  assme  that 
a  school  official  will  explain  the  records  to  parents  or 
students. 

Schools  may  charge  reasonable  fees  for  making 
copies  of  records  for  parents  or  students.  School 
boards  should  insert  a  price  that  closely  represents  the 
actual  cost  ofmakingcopies,  including  labor  and  use  of 
the  copying  machine.  HEW  regulations  prohibit 
charging  a  fee  to  search  for  or  to  retrieve  the  education 
records  of  a  student. 


SEXTION  III.  HEARING  TO 
CORRECT  INACCURACIES 

Parents  of  a  student  who  has  not  yet  reached  the  age 
of  18  and  an  eligible  student  have  the  right  to  chal- 
lenge the  content  of  records  in  the  student's  ciunula- 
tive  record  folder.  A  parent  or  student  who  believes 
that  information  contained  in  the  student's  cumulati\  e 
record  folder  is  inaccurate  or  misleading  or  otherwise 
violates  the  student's  rights  may  request,  in  wriung, 
that  the  records  be  amended  by  the  principal  of  the 
school  where  the  records  are  kept.  Not  later  than  fi\e 
school  days  after  he  receives  a  request  to  amend,  the 
prim  ipal  shall  decide  whether  to  amend  the  records  in 
accordance  with  the  request.  If  he  finds  that  the  chal- 
lenge is  not  justified,  he  shall  inform  the  person  who 
made  the  request  of  his  finding  and  shall  also  inform 
that  person  of  his  right  to  request,  in  writing,  a  hearing 
before  (name  official  who  is  hearing  officer).  If  a  parent  or 
eligible  student  requests  a  hearing,  the  hearing  officer 
shall  set  a  date  for  the  hearing  as  soon  as  possible  but 
no  more  than  10  school  days  after  the  request  for  the 
hearing  was  made  and  shall  give  the  parent  or  the 
student  at  least  two  school  d.i\s'  .uKance  written  notice 
ofwhereand  wlun  ilu  In  .11  mil;  w  ill  beheld.  At  his  own 
expense,  the  parent  or  student  ina\  be  assisted  at  the 
hearing  by  an  attorney  or  anyone  else  of  his  choice. 
The  parent  or  student  or  his  counsel  may  present  any 
relevant  evidence  at  the  hearing. 

The  hearing  officer  shall  render  a  written  decision 
as  soon  as  possible  and  must  make  it  within  five  school 
days  after  the  hearing.  The  decision  shall  be  based  only 
on  evidence  presented  at  the  hearing  and  shall  include 
a  summary  of  this  evidence  and  the  reasons  for  the 
decision. 

If  the  hearing  officer  decides  that  the  information  is 
not  inaccurate  or  misleading  or  does  not  otherwise 
violate  the  student's  rights,  he  shall  notify  the  parent  or 
student  of  that  decision.  At  the  same  time,  the  parent 
or  student  shall  be  informed  that  he  has  the  right  to 
submit  to  the  principal  of  the  school  where  the  records 


are  kept  a  statement  of  reasonable  length  of  w  by  he 
objects  to  the  information  cotitained  in  the  rec<jrds. 
Any  explanation  submitted  by  the  parent  or  student 
shall  be  placed  in  the  student's  cumulative  record  fol- 
der, shall  be  disclosed  by  the  school  whenever  the 
contested  portion  of  the  cumulative  record  is  dis- 
closed, and  shall  not  be  destroyed  unless  the  contested 
portion  of  the  cumulative  record  is  destroyed. 

[A  parent  or  student  who  is  dissatisfied  with  the 
decision  of  the  hearing  officer  may  appeal  to  the  board 
oi  education.  The  review  shall  be  on  the  record  and 
not  a  de  novo  hearing.] 

Comment:  Ibis  section  follows  the  recjuirements  of 
FERPA  and  the  HEW  regulations.  It  provides  for  a 
two-step  amendment  process — first,  a  request  to 
amend,  and  then,  if  the  request  is  denied,  a  hearing. 
The  policy  designates  the  principal  to  hear  the  matter 
at  the  request  stage;  school  boards  may  designate  some 
other  official  if  they  ch(iose.  School  boards  must  also 
designate  a  hearing  officer.  If  the  board  uses  the  prin- 
cipal at  the  first  stage,  it  probably  should  designate 
someone  at  the  central  office  to  be  the  hearing 
officer — for  instance,  the  director  of  pupil  services  or 
the  superintendent. 

Neither  FERPA  nor  the  HEW  regulations  specify 
the  maximum  time  by  which  the  hearing  must  be  held 
or  the  decision  rendered.  This  policy  sets  out  a  ten- 
school-day  hearing  limit  and  a  five-school-day  limit  on 
rendering  the  deiision,  which  I  consider  to  be  a 
reasonable  time  limit,  but  si  liool  boards  that  disagree 
may  modify  the  time  limit. 

The  bracketed  paragraph  at  the  end  provides  for  an 
appeal  to  the  board  of  education  from  the  hearing 
officer's  decision.  FERP.A.  does  not  require  such  an 
appeal,  and  I  do  not  know  of  any  policy  justification 
that  would  make  such  an  appeal  desirable.  However, 
G.S.  1 15-34  may  require  the  school  to  provide  an  ap- 
peal to  the  school  board.  Although  the  statute  was 
originally  drafted  to  cover  teacher  dismissals,  its  lan- 
guage covers  all  school  personnel  decisions.  Even 
though  the  parent  or  student  may  have  a  right  to 
appeal  under  G.S.  115-34,  the  school  board  may 
choose  not  to  set  out  that  appeal  right  in  this  policy 
since  the  right  is  already  provided  by  the  statute. 


SECTION  IV.  DISCLOSURE  TO 
PERSON  OTHER  THAN 
PARENTS  OR  STUDENTS  | 

A.  Persons  Authorized  to  Have  Access.  Schools  may,  I 
without  the  consent  of  either  the  student  or  his  par-  ! 
ents,  disclose  information  kept  in  the  student's  I 
cumulative  record  folder  to  the  following  persons: 
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( 1 )  School  officials  who  have  a  legitimate  educational 
interest  in  examining  the  information.  The  term 
school  official  includes  any  teacher,  administrator,  as- 
signed student  teacher,  intern,  volunteer,  teacher's 

aide,  or  other  professional  employee  of  the 

School  Administrative  Unit  and 


members  of  the  school  board.  The  principal  of  the 
school  where  the  records  are  kept  determines  whether 
a  school  official  is  seeking  the  information  to  carry  out 
his  official  duty  and  whether  the  specific  information 
sought  will  help  in  carrying  out  that  duty. 

(2)  Authorized  representatives  of  the  Comptroller 
General  of  the  United  States;  the  Secretary  of  the  U.S. 
Department  of  Health,  Education,  and  Welfare;  the 
Commissioner  of  Education;  or  officials  of  the  North 
Carolina  Department  of  Public  Instruction  if  they  seek 
the  information  in  connection  with  either  the  audit 
and  evaluation  of  federally  funded  programs  or  the 
enforcement  of  federal  legal  requirements  that  relate 
to  these  programs. 

(3)  Accrediting  organizations  that  seek  the  informa- 
tion to  carry  out  their  accrediting  functions. 

(4)  Persons  or  organizations  conducting  studies  for 
or  on  behalf  of  the  school  administrative  unit  or 
another  educational  agency  to  develop  or  validate 
predictive  tests,  administer  student  aid  programs,  or 
improve  instruction.  Any  report  released  on  the  basis 
of  data  collected  under  this  paragraph  may  not  include 
information  that  personally  identifies  students  or  their 
parents. 

(5)  Persons  who  seek  the  information  in  connection 
with  a  student's  application  for,  or  receipt  of,  financial 
aid. 

(6)  Officials  of  another  school  in  which  the  student 
seeks  or  intends  to  enroll.  No  sooner  than  three  school 
days  after  he  receives  a  request  from  another  school  in 
which  the  student  seeks  or  intends  to  enroll,  the  prin- 
cipal of  the  school  where  the  records  are  kept  shall 
forward  the  cumulative  record  folder  without  notify- 
ing the  parents  or  student  of  the  transfer  or  seeking 
their  consent.  If  the  parents  or  the  eligible  student  so 
request,  the  principal  shall  furnish  them  a  copy  of  the 
records  to  be  transferred  and  give  them  an  opportun- 
ity to  correct  any  inaccuracies  in  accordance  with  the 
procedure  set  out  in  Section  II. 

(7)  Persons  who  seek  information  in  connection  with 
a  health  or  safety  emergency  that  threatens  the  health 
or  safety  of  the  student  or  other  persons. 

B.  Directory  Information.  The 

School  Administrative  Unit  may  disclose  directory  in- 
formation about  a  student  without  the  consent  of 
either  the  student  or  his  parent  unless  the  parent  or 
student  has  properly  objected  to  the  release.  Directory 
information  includes  the  student's  name,  address, 
telephone  listing,  date  and  place  of  birth,  major  field 


of  study,  participation  in  officially  recognized  activities 
and  sports,  weight  and  height  of  members  of  athletic 
teams,  dates  of  attendance,  degrees  and  awartls  re- 
ceived, the  most  recent  previous  school  ati ended  by 
the  SI  udfiit ,  (tiilil  iilliir  siiiiihn  i  u formation  that  y(ni  ivaiil  to 
clas.,1^  a.  di,nlo,^  nijonnnlnm). 

C.  I'd)  I  Ilia/  III  Sliidiiil  C.iiiiscnt.  No  one  else  may  have 
access  to  personally  identifiable  information  from  the 
cumulative  record  folder,  other  than  directory  infor- 
mation, except  under  one  of  the  following  cir- 
cumstances 

(1)  When  proper  written  consent  to  the  release  of 
such  records  has  been  obtained.  If  the  student  is  not 
yet  18,  one  of  his  parents  must  consent  to  the  release.  If 
he  is  18  or  older,  the  student  himself  must  consent  to 
the  release.  The  consent  must  be  signed  and  dated  and 
must  specify  the  records  to  be  disclosed,  the  purpose 
for  disclosiue,  and  the  persons  or  class  of  persons  to 
whom  the  disclosure  may  be  made.  Upon  request,  the 
school  shall  supply  a  copy  of  records  released  to  the 
parent  or  the  student  who  gave  the  consent.  If  the 
parent  gives  consent  for  a  student,  he  may  request  that 
a  copy  of  the  rtcoi ds  released  be  given  to  the  student, 
even  though  liic  student  is  not  yet  18. 

(2)  To  conipl)  with  a  court  order  or  lawfully  issued 
subpoena.  When  he  receives  a  court  order  or  sub- 
poena, the  principal  of  the  school  where  the  records 
are  kept  shall  immediately  send  written  notice  to  the 
student's  parents  or  to  the  eligible  student  at  their  last 
known  acldress  that  a  court  order  or  subpoena  has 
been  received.  Three  school  days  after  sending  the 
notice,  the  school  principal  shall  comply  with  the  court 
order  or  subpoena. 

When  a  school  official  discloses  information  from 
the  student's  cumulative  record  folder,  other  than  di- 
rectory information,  to  anyone  other  than  the  parents 
of  the  student,  the  student  himself,  or  other  school 
officials,  he  shall  inform  the  person  who  receives  the 
information  that  it  may  not  be  transferred  to  any  other 
party  without  the  consent  of  the  parents  or  the  eligible 
student. 

D.  Inspection  Log.  The  principal  shall  maintain  in 
each  cumulative  record  folder  for  which  he  is  respon- 
sible a  cumulative  record  inspection  log.  The  inspec- 
tion log  shall  include  the  name  and  reason  for  inspec- 
tion of  each  person  who  requests  access  to  the  cimiula- 
tive  record  folder,  but  shall  not  include  disclosures  to 
the  parents,  the  student,  school  officials,  or  persons 
who  have  student  or  parental  consent  or  disclosures  of 
directory  information.  The  inspection  log  may  be  in- 
spected by  the  student's  parents  or  the  eligible  student. 

Comment:  HEW  regulaUons  require  the  school 
board  policy  to  set  out  the  criteria  that  will  be  used  to 
determine  who  is  a  school  official  and  what  is  a  legiti- 
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mate  educational  interest.  The  regulations  attempt  to 
do  this  in  subsection  (1),  although  not  very  satisfactor- 
ily. School  boards  should  feel  free  to  modify  that  sec- 
tion as  they  wish. 

One  problem  under  FERPA  has  been  how  to  deal 
with  the  provision  that  allows  schools,  even  without 
parental  or  student  consent,  to  send  records  to  other 
schools  in  which  the  student  intends  to  enroll.  FERPA 
provides  that  the  school  is  obliged  to  nodfy  the  parents 
or  student  of  the  transfer  and,  upon  request,  to  give 
the  parents  or  student  copies  of  the  records  and  an 
opportunity  for  a  hearing  to  correct  inaccuracies. 
However,  under  the  regulations  the  school  need  not 
notify  the  parents  or  student  of  the  transfer  when  it  is 
initiated  at  the  requesting  school  by  the  parents  or 
student  or  when  the  written  policy  adopted  by  the 
school  board  specifies  that  such  records  will  be  au- 
tomatically transferred  upon  request.  This  policy  in- 
cludes such  a  provision,  under  which  schools  may 
transfer  information  from  cumulative  record  folders 
to  schools  in  which  the  student  intends  to  enroll  with- 
out notifying  the  student  or  his  parents  of  the  transfer. 

The  HEW  regulations  provide  that  other  informa- 
tion similar  to  that  listed  in  FERPA  may  be  designated 
by  a  school  board  as  directory  information.  Similar 
information  would  probably  be  other  identifying  in- 
formation that  is  not  of  a  personal  and  private  nature. 
In  other  words,  such  information  as  a  student's  relig- 
ion could  not  be  classified  as  directory  material.  Two 
kinds  of  informadon  that  school  boards  might  con- 
sider designating  as  directory  information  are  names 
of  parents  and  photographs  of  the  students. 

A  cumulative  record  inspection  log  form  has  been 
developed  and  distributed  by  the  Department  of  Pub- 
lic Instruction.  Note  that  under  FERPA  the  log  must 
include  the  names  of  all  who  request  access,  not  just 
those  who  actually  get  access. 


SECTION  V.  WAIVER  OF  RIGHTS 

Parents  of  a  student  or  an  eligible  student  may  waive 
any  of  their  rights  under  this  policy.  A  waiver  of  rights 
must  be  in  writing,  must  be  by  the  parent  or  the  stu- 
dent, and  must  specify  the  rights  to  be  waived.  A 
waiver  is  effective  until  revoked  in  writing.  If  a  parent 
executes  a  waiver,  the  student  may  revoke  it  when  he 
becomes  18. 


SECTION  VI.  NOTICE  TO  PARENTS 
OR  STUDENTS 

At    the    beginning   of   each    school    year,    the 
School  Administrative  Unit  shall 


[publish  the  following  notice  in  the  

newspaper]  [send  the  following  notice  to  parents  of 
students  under  the  age  of  1 8  and  to  students  who  are  at 
least  18  and  are  currently  attending  school  within  the 
unit] 

TO   ALL   PARENTS   OF   STUDENTS   CUR- 
RENTLY ATTENDING  THE  

SCHOOL  ADMINISTRATIVE  UNIT  AND  ALL 
STUDENTS  CURRENTLY  ATTENDING  THE 
UNIT  WHO  HAVE  REACHED  THE  AGE  OF  18. 
The  Family  Educational  Rights  and  Privacy  Act 
(FERPA)  is  a  federal  law  that  governs  the  maintenance 
of  student  records.  Under  that  law,  parents  of  students 
or  students  if  they  are  least  18  have  both  the  right  to 
inspect  records  kept  by  the  school  about  the  student 
and  the  right  to  correct  inaccuracies  in  the  records. 
Access  to  the  records  by  persons  other  than  the  parents 
or  the  student  is  limited  and  generally  requires  prior 
consent  by  the  parents  or  the  student.  The 
School  Administrative  Unit  has 
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adopted  a  written  policy  governing  all  the  rights  of 
parents  and  students  under  FERPA.  Copies  of  this 
policy  may  be  found  in  the  superintendent's  office  and 
in  the  principal's  office  of  each  school  within  the  unit. 

The  School  Administrative 

Unit  classifies  the  following  as  directory  information 
student's  name,  address,  telephone  listing,  date  and 
place  of  birth,  major  field  of  study,  participation  in 
officially  recognized  activities  and  sports,  weight  and 
height  of  members  of  athletic  teams,  dates  of  atten- 
dance, degrees  and  awards  received,  the  most  recent 
previous  school  attended  by  the  student,  (name  other 
information  classified  as  directory  information).  School  of- 
ficials may  release  this  information  to  any  person  with- 
out the  consent  of  the  parents  or  the  student.  Any 
parent  or  eligible  student  who  objects  to  the  release  of 
any  or  all  of  this  information  without  his  consent  must 
notify,  in  writing,  the  principal  of  the  school  where  the 
records  are  kept  b)  (fill  in  dale,  depending  on  when  sent, 
giving  five  school  days  from  the  date  the  notice  was  published 
or  sent  out  to  respond).  The  objection  must  state  what 
information  the  parent  or  student  does  not  want  to  be 
classified  as  directory  information.  If  no  objection  is 


received  by  (insert  dale),  the  information  will  he  clas- 
sified as  directory  information  until  the  beginning  of 
the  next  school  year. 

Complaints  about  failures  of  the    

School  Administrative  Unit  to  comply  with  the  Family 
Educational  Rights  and  Privacy  Act  may  be  made,  in 
writing,  to  FERPA  Office,  Department  of  Health, 
Education  and  Welfare,  330  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201. 


Comment:  This  notice  section  follows  the  HEW 
regulations.  Schools  must  give  annual  notice  to  parents 
of  students  currently  attending  school  and  students 
who  are  at  least  18  and  are  currently  attending  the 
school  system.  The  notice  need  not  be  personally 
mailed  to  each  parent  and  student.  It  may  be  given  to 
each  student  to  take  home  on  the  first  day  of  school  or 
published  in  the  local  newspaper  in  a  community 
where  such  means  would  be  reasonably  likely  to  reach 
the  parents  and  students.  School  boards  may  select  any 
other  method  of  notification  that  would  be  reasonably 
likely  to  reach  those  to  whom  notice  must  be  given. 


RECENT  COURT  DECISIONS 


PROCEDURAL  REQUIREMENTS  IN  REVOKING 

TEACHER  CERTIFICATES.  Huntley  v.  North 
Carolina  State  Board  of  Education,  No.  75-2096  (4th  Cir., 
filed  July  3,  1976). 

The  nine-year  saga  of  the  teacher  who  got  someone 
to  take  the  National  Teachers  Examination  for  her  has 
apparently  ended.  After  five  opinions,  three  by  the 
Fourth  Circuit  Court  of  Appeals,  the  federal  courts 
have  finally  approved  the  State  Board's  revocation  of 
her  teaching  certificate. 

This  case  began  in  1967  when  the  North  Carolina 
State  Board  of  Education  issued  Mrs.  Huntlev  a 
teacher's  certificate.  She  was  then  employed  by  the 
Lumberton  Board  of  Education  to  teach  during  the 
1967-68  school  year.  In  October  of  1967  the  state 
superintendent  declared  the  certificate  invalid  be- 
cause Mrs.  Huntley  had  obtained  it  by  fraud;  she  cer- 
tified a  test  score  on  the  National  Teachers  Exam  to  be 


her  score  when  it  was  not.  (G.S.  11 5- 153  required  an 
applicant  to  make  a  minimum  score  in  order  to  be 
certified  to  teach  in  North  Carolina.)  Huntley  objected 
to  the  state  superintendent's  action  and  requested  that 
he  provide  her  with  the  charges  and  evidence  against 
her.  All  but  the  State  Bureau  of  Investigation's  report 
were  furnished.  The  State  Board  of  Education  then 
notified  Huntley  that  it  would  afford  her  a  hearing, 
but  she  chose  not  to  appear.  The  Board  held  the  hear- 
ing and  revoked  the  certificate.  Huntley  then  sued  in 
federal  district  court,  charging  that  she  had  been  de- 
nied procedural  due  process  because  (1)  the  notice  to 
her  that  she  could  appear  before  the  State  Board  to 
show  cause  why  the  Board  should  reinstate  the  certifi- 
cate was  defective  because  the  decision  to  revoke  was 
made  in  a  private  session  by  the  state  superintendent, 
and  (2)  the  hearing  wrongly  placed  the  burden  on  the 
teacher  to  prove  that  the  invalidation  was  unwar- 
ranted. The  district  court  denied  the  relief  requested, 
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but  the  Fourth  Circuit  Court  of  Appeals  reveised.  The 
appellate  touit  found  that  pioceduial  due  process  was 
denied  because  the  notice  of  the  Board  hearing  was 
detective  and  the  failure  to  acknowledge  the  invalidity 
of  the  superintendent's  unilateral  revocation  wronglv 
put  the  burden  of  proof  on  the  teacher  (one  who 
charges  fraud  must  prove  it).  The  court  ordered  a  new 
hearing  [493  F.2d  1016  (4th  Cir.  1974)].  The  State 
Board  then  conducted  a  full  de  novo  hearing,  after 
which  it  unaniinously  found  that  the  teacher  had  been 
guilty  of  fraud  and  revoked  her  teacher's  certificate. 
The  teacher  sued  again  in  federal  district  court, 
saying  she  was  not  afforded  procedural  due  process  at 
the  second  Board  hearing  for  these  i-easons: 

1.  The  minimum  NTE  scores  required  for  certifica- 
uon  had  not  been  filed  with  the  Secretary  of  State  as 
recjuired  b)  the  Administrative  Procedure  Act. 

The  court  rejected  this  argument.  The  public  school 
law,  G.S.  11 5- 153,  gives  the  State  Board  "entire  control 
of  certificating  all  applicants  for  teaching  and  the 
Board  has  the  power  to  revoke  a  certificate  which  is 
mistakenly  granted."  Furthermore,  the  purpose  of  the 
filing  requirement  is  to  provide  public  notice  of  ad- 
ministrative regulations.  This  purpose  has  been 
achieved,  since  evcrxonc  a|)i5lying  for  a  teaching  cer- 
tificate knew  of  these  K. mi  1. 1 1  ions.  Moreover,  the  valid- 
itv  of  the  Board's  regulations  is  immaterial  because  this 
revocation  was  based  on  Huntley's  fraudulenth  cer- 
tif)ing  a  test  score.  The  fraud  is  not  affected  by  the 
validity  of  the  NTE  requirement. 

2.  The  State  Board  is  not  an  impartial  tribunal. 
Rejected.  The  Board  did  not  lose  its  impartiality 

because  it  had  already  conducted  a  hearing  in  which  it 
found  the  teacher  guilty  of  fraud. 

3.  The  privilege  against  self-incrimination  was  vio- 
lated by  opposing  counsel's  closing  argument  in  which 
he  made  repeated  references  to  Huntley's  failure  to 
take  the  stand  and  rebut  the  evidence  against  her. 

Rejected.  Federal  and  state  consdtutional  guaran- 
tees of  the  privilege  against  self-incrimination  do  not 
prohibit  opposing  counsel  from  commenting  on  a  par- 
tv's  failure  to  testify  in  a  civil  court  proceeding,  much 
less  in  an  administrative  hearing. 

Huntley  then  took  two  appeals  to  the  Fourth  Circuit. 
Both  appeals  were  rejected.  The  first.  No.  75-2096 
(4th  Cir.  June  14.  1976),  affirmed  the  second  district 
court  opinion.  It  also  ruled  that  United  States  v.  North 
Carolina  [400  F.  Supp.  343  (E.D.N.C.  1975)].  which 
invalidated  the  state's  certification  requirement  of  a 
minimum  NTE  score,  was  not  relevant  to  Huntley. 
Her  certificate  was  revoked  because  of  fraud,  not  for 
failure  to  achieve  a  minimum  score  on  the  NTE. 

Huntley's  second  appeal  was  a  request  for  a  rehear- 
ing in  which  she  asked  for  back  pay  from  the  period 
beginning  with  the  original  certificate  revocation  (Dec. 


1 967),  which  did  not  sadsfy  due  process  standards,  and 
ending  with  the  date  of  the  later  revocation  (October 
1 974),  which  did  satisfv  due  process.  The  court  denied 
the  relief  [539  F.2d  705  (4th  Cir.  1976)].  distinguishing 
two  of  its  earlier  opinions  that  had  granted  back  pay 
imtii  the  procedural  requirements  of  a  proper  hearing 
had  been  given  [Horton  v.  Board  ofEdiie.,  464  F.2d  536 
(4th  Cir.  1972),  and  Burt  v.  Board  of  E due,  521  F.2d 
1201  (4th  Cir.  1975)].  The  court  said  that  teachers 
Horton  and  Burt  had  been  employed  under  valid  con- 
tracts, while  Huntley  procured  her  contract  by  fraud. 
Consequently  she  never  had  a  valid,  pre-existing  con- 
tractual relationship  that  inust  be  honored  until  the 
date  that  the  due  process  requirements  were  met.  She 
had  no  propeit\  right  and  therefore  no  valid  claim  to 
back  paw 


SPEECH  RIGHTS  OF  TEACHERS  AT  SCHOOL 
BOARD  MEETINGS.  Madison  Joint  School  District  v. 
Wisconsin  Emph^mcnt  Relations  Commissuni,  45  U.S.L.W. 
4043  (U.S.  Dec.  8,  1976). 

Facts:  At  an  open  meeting  at  which  the  Madison  ^i 
School  Board  discussed  the  pending  labor  contract 
between  the  board  and  its  teachers'  union,  a  nonunion 
teacher,  over  union  objection,  spoke  briefiy  against 
one  union  demand  in  the  new  contract  —  an  agency 
shop,  i.e..  that  all  teachers,  whether  union  members  or 
not,  be  required  to  pay  union  dues.  After  a  collective 
bargaining  agreement  containing  all  of  the  union's 
demands  except  the  agency  shop  had  been  signed,  the 
union  filed  a  complaint  with  the  Wisconsin  Employ- 
ment Relations  Commission  (WERC),  claiming  that 
the  school  board  had  violated  state  law  by  permitting 
the  nonunion  teacher  to  speak  at  its  public  meeting. 
The  union  argued  that  this  teacher's  statement  against 
the  adoption  of  an  agency  shop  constituted  negotia- 
tions bv  the  board  with  a  member  of  the  bargaining 
unit  other  than  the  exclusive  collective  bargaining  rep- 
resentative. The  WERC  found  the  board  guilt)  of  an 
unfair  labor  pracUce  and  ordered  that  it  not  permit 
any  employees  but  union  officials  to  speak  at  board 
meetings  on  issues  subject  to  collective  bargaining. 
The  Wisconsin  Supreme  Court  affirmed,  finding  the 
nonunion  teacher's  statement  before  the  board  to  con- 
stitute "negotiation"  with  the  board  and  the  curtail- 
ment of  speech  by  the  WERC  to  be  justified  because 
the  speech  created  a  "clear  and  present  danger"  to  j 
orderly  labor-management  relations.  The  U.S.  Sup-  " 
reme  Court  granted  certiorari. 
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Question:  May  a  state  require  that  an  elected  board  of 
education  prohibit  teachers,  other  than  union  rep- 
resentatives, from  speaking  at  an  open  meeting  if  such 
speech  pertains  to  pending  collective  bargaining 
negotiations? 

Answer:  No. 

Holding:  A  unanimous  Court  reversed  the  decision; 
it  found  no  basis  for  concluding  that  the  brief  state- 
ment by  the  nonunion  teacher  constituted  negotiation 
with  the  board.  Furthermore,  since  the  board  meeting 
was  open  to  the  public,  the  nonunion  teacher  addres- 
sed the  board  not  merely  as  an  employee  but  also  as  a 
concerned  citizen.  When  the  board  has  opened  its 
'  meeting  for  direct  citizen  involvement,  it  may  not 
exclude  teachers.  Exclusion  would  violate  the  First 
Amendment  rights  of  the  teacher.  Thus  the  WERC's 
order  constituted  an  improper  prior  restraint  on 
teacher  expression  to  the  school  board. 


OPEN  MEETINGS  STATUTE  PROHIBITS 
CLOSED  SESSION  ON  FILLING  BOARD  VAC- 
ANCY. Xcws  a  nd  Obsen'er  Publishing  Co.  v.  Interim  Board 
of  Education,  29  N.C.  App.  37  (1976). 

Facts:  The  North  Carolina  Court  of  Appeals  has  just 
decided  the  first  appellate  case  arising  from  an  action 
brought  to  enforce  North  Carolina's  open-meetings 
law.  (The  law  had  been  briefly  discussed  in  two  earlier 
appellate  cases,  but  in  each  case  the  open-meetings 
question  was  a  peripheral  issue.)  The  case  grew  out  of  a 
special  meeting  of  the  Wake  County  Interim  Board  of 
Education  held  on  December  16,  1975,  that  was  called 
to  consider  filling  a  vacancy  on  the  board.  The  meeting 
was  called  by  the  board's  chairman,  each  member  ap- 
parently notified  by  telephone.  The  only  public  notice 
was  a  call  to  the  plaintiff  corporation's  office  about  an 
hour  before  the  meeting,  which  resulted  in  the  pres- 
ence of  two  reporters  at  the  meeting.  The  board  first 
accepted  the  resignation  of  one  member,  and  then 
sought  to  move  into  executive  session  to  consider  eight 
names  that  had  been  nominated  to  fill  the  vacancy. 
When  the  reporters  objected  to  the  executive  session, 
the  board  decided  to  resolve  itself  into  a  committee  of 
the  whole.  That  committee  then  met  in  executive  ses- 
sion to  consider  the  nominees.  Upon  returning  to 
open  session,  the  board  members  selected  one  of  the 
nominees  to  fill  the  vacancy,  voting  by  secret  ballot. 
\  The  plaintiffs  (the  newspaper  company,  two  officers 
of  the  company,  and  the  two  reporters)  then  sued  the 


school  board,  alleging  several  violations  of  the  open- 
meetings  law.  On  December  31,  the  superioi  court 
granted  plaintiffs  a  preliminary  injunction,  essentially 
agreeing  with  their  theory  of  the  law.  The  defendants 
took  their  appeal  from  that  order. 

Holding:  With  two  exceptions,  the  appeals  court  af- 
firmed the  trial  court's  order.  In  reaching  its  decision, 
the  court  considered  four  questions  of  continuing  in- 
terest. 

1.  Vacancies.  G.S.  143-318. 3(b)  permits  a  board  to 
hold  an  executive  session  in  order  "to  consider  infor- 
mation regarding  the  appointment,  employment,  dis- 
cipline, termination,  or  dismissal  of  an  employee  or 
officer  under  the  jurisdiction"  of  the  board.  The  de- 
fendant school  board  argued  that  a  meeting  to  con- 
sider an  appointment  to  the  board  itself  was  permitted 
by  that  language.  The  court  disagreed.  It  held  that  a 
fellow  board  member  could  not  be  said  to  be  "under  the 
jurisdiction"  of  the  board,  and  therefore  the  executive 
session  was  not  permissible  on  that  ground. 

2.  Committee  of  the  whole.  G.S.  143-318.4(7)  excepts 
entirely  from  the  open-meetings  law  "study,  research, 
and  investigative  commissions  and  committees."  The 
school  board  argued  that  by  resolving  itself  into  a 
committee  of  the  whole,  it  had  become  an  investigative 
committee  and  thereby  entitled  to  the  exception.  On 
this  issue  the  court  of  appeals  left  the  law  in  some 
confusion.  It  began  by  accepting  the  board's  basic  ar- 
gument that  a  board  might  conduct  investigation  as  a 
committee  of  the  whole  and  occasionally  those  investi- 
gations might  justifiably  be  conducted  in  closed  ses- 
sion. The  court  even  argued  that  an  investigation  of 
"persons  who  are  under  consideration  for  appoint- 
ment to  the  Board"  might  be  such  an  investigation, 
justifiably  conducted  in  closed  session.  But  then  it  ab- 
ruptly stated  that  the  committee-of-the-whole  device 
was  not  to  be  used  to  evade  the  statute,  and  the  school 
board  in  this  case  had  not  justified  its  closed  session. 
The  court  did  not  say  how  the  board  had  failed  in  its 
justification,  nor  did  it  provide  any  standards  by  which 
that  judgment  could  be  made.  Thus,  although  this  part 
of  the  opinion  suggests  that  occasionally  a  board  may 
conduct  a  closed  investigation  as  a  committee  of  the 
whole,  it  offers  no  guidelines  as  to  when  such  an  occa- 
sion might  arise. 

3.  Secret  ballot.  The  open-meeting  law  says  nothing 
about  secret  ballots.  The  plaintiff  argued,  however, 
that  a  meeting  cannot  be  said  to  be  open  if  board 
members  can  conceal  how  they  vote  by  using  secret 
ballots.  The  court  agreed.  The  trial  court  had  prohi- 
bited secret  ballots  on  any  matter  required  to  be  open 
unless  the  ballots  themselves,  showing  how  each 
member  voted,  became  public  record.  The  court  of 
appeals  affirmed  that  order. 
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4.  Public  notice.  The  open-meetings  law  is  also  silent 
as  to  public  notice  of  meetings.  On  this  issue  the  plain- 
tiffs again  argued  from  the  implications  of  the  statute, 
stating  that  a  meeting  could  not  be  said  to  be  open  if  no 
one  knew  about  it.  The  trial  court  agreed  and  required 
the  board  to  post  notice  of  any  special  meeting  outside 
the  door  to  the  board's  offices  at  least  48  hours  before 
the  meeting.  The  appeals  court  agieed  that  notice  was 
necessar\  but  did  modify  the  time  period  set  by  the 
trial  court.  The  appellate  court  required  the  board  to 
furnish  reasonable  notice  of  its  meetings,  with  reason- 
ableness varying  with  the  urgency  of  the  meeting.  In 
an  emergency,  the  court  was  willing  for  notice  to  be  as 
short  as  six  hours. 

The  appellate  court  did  not  specify  how  notice 
should  be  given,  but  its  language  indicates  that  notice 
to  the  news  media  is  preferable. — D.M.L. 


not  curtailed  when  he  is  denied  the  right  to  choose  the 
text  used  in  his  course.  However,  First  Amendment    a 
rights  of  teachers  and  students  are  violated  if  the  " 
teacher  is  prohibited  from  referring  to  any  of  the  three    j 
books  in  classroom  discussion  or  assigning  them  as 
supplemental  reading.   In  holding  that  the  school 
board's  choice  of  texts  represented  no  infringement  of 
constitutional  rights,  the  court  said: 

Faculty  members  were  not  foreclosed  or  limited 
either  formally  or  informally,  directly  or  indirectly, 
to  utilize  individual  teaching  methodology  or  from 
discussing  any  subject  including  the  books  here  in 
issue  or  assigning  said  books  as  outside  or  supple- 
mental reading  or  the  subject  of  a  review  in  the 
course  of  classroom  instruction.  No  faculty  member 
was  intimidated,  reprimanded,  discharged  or 
threatened  with  such  action  as  a  result  of  cir- 
cumstances here  involved. 


REMOVAL  OF  BOOKS  FROM  THE  SCHOOL 
LIBRARY.  Mwarcini  v.  Strongsville  City  School  District, 
541  F.2d577  (6th  Cir.  1976). 

Facts:  In  Strongsville,  Ohio,  a  community  debate 
raged  over  what  sort  of  books  should  be  selected  as 
high  school  texts,  purchased  for  or  removed  from  the 
school  library,  forbidden  to  be  taught,  or  assigned  in  a 
high  school  classroom.  As  a  result,  the  local  school 
board  refused  to  approve  Joseph  Heller's  Ca/f/?  22  and 
Kurt  Vonnegut's  God  Bless  You,  Mr.  Rosewaler  as  texts 
or  library  books,  and  it  ordered  Vonnegut's  Cat's  Cra- 
dle and  Heller's  Catch  22  removed  from  the  library. 
(Citizen  objection  to  these  books  focused  on  the  fre- 
quent use  of  four-letter  words  and  full  discussion  of 
sexual  acts.)  Several  teachers,  parents,  and  students 
sued  the  board  members  and  the  superintendent, 
claiming  that  the  board's  act  violated  teachers'  and 
students'  rights  of  speech.  When  the  federal  district 
court  held  that  the  defendants  had  not  violated  any 
First  or  Fourteenth  Amendment  rights  of  the  plain- 
tiffs, the  plaintiffs  appealed  to  the  Sixth  Circuit  Court 
of  Appeals. 

Qiie.stions:  1.  Is  the  Ohio  statute  that  grants  to  the 
school  board  rather  than  the  faculty  member  the  au- 
thority to  determine  the  curriculum  and  textbooks 
constitutional?  Yes. 

The  U.S.  Constitution  does  not  prohibit  a  state  from 
granting  to  its  school  boards  the  authority  to  deter- 
mine what  texts  will  be  used  in  the  courses  offered  by 
the  school.  The  faculty  member's  freedom  of  speech  is 


If  such  limits  had  been  imposed  by  the  school  board, 
they  would  have  been  unconstitutional. 

2.  May  the  school  board  remove  books  from  the 
library  because  it  disapproves  of  their  content?  No. 

The  court  of  appeals  found  that  the  school  board 
removed  the  books  because  it  found  them  objection- 
able in  content.  The  court  noted  that  neither  the  State 
of  Ohio  nor  the  board  of  education  was  under  any 
federal  constitutional  requirement  to  provide  a  school  i 
library,  but  having  created  it,  neither  could  place  con-  ' 
ditions  on  the  use  of  the  library  that  were  related  solely 
to  the  social  or  political  tastes  of  the  board  members. 
The  court  found  that  removing  books  from  the  school 
library  was  a  much  more  serious  restriction  on  free- 
dom of  classroom  discussion  than  the  prohibition  on 
wearing  black  armbands  to  protest  the  Vietnam  War 
that  the  U.S.  Supreme  Court  had  declared  unconstitu- 
tional in  Tinker  v.  Des  Moines  Indep.  Community  School 
District  [393  U.S.  503  (1969)]. 

3.  Is  there  a  constitutionally  protected  right  of  stu- 
dents to  receive  information?  Yes. 

In  Virginia  State  Board  of  Pharmacy  v.  Virginia  Citizens 
Consumers  Council,  Inc.  [48  L.Ed.2'd  346  (1976)],  the 
United  States  Supreme  Court  said:  "Freedom  of 
speech  presupposes  a  willing  speaker.  But  where  a 
speaker  exists  .  .  .  the  protection  afforded  is  to  the 
communication,  to  its  source,  and  to  its  recipients  both. 
This  is  clear  from  the  decided  cases."  Thus  freedom  of 
speech  "necessarily  protects  the  right  to  receive." 

Holding:  The  court  of  appeals  upheld  the  trial 
court's  decision  on  the  right  of  the  board  of  education 
to  decide  what  course  texts  will  be  used  but  reversed  it 
on  the  question  of  removing  the  library  books.  It  or- 
dered the  school  board  to  replace  the  removed  books 
by  purchase,  if  necessary,  out  of  the  first  sums  available  i 
for  library  purposes. 
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DISMISSAL  FOR  INCOMPETENCE  AND  NEG- 
LECT OF  DUTY.  Jau'd  v.  Faxcttn'illc  State  University, 
Civil  No.  74-28-Civ.-3  (E.D.N.C,  filed  Dec.  27,  1976). 

Facts:  Jawa,  a  native  of  India  and  professor  with 
tenure  at  Fayetteville  State  University,  sued  the  institu- 
tion for  violating  Tide  VII  of  the  Civil  Rights  Act  and 
his  constitutional  rights.  He  alleged  that  he  was  dis- 
charged because  he  had  filed  a  complaint  against  the 
institution  with  the  Equal  Opportunity  Employment 
Commission.  He  also  charged  that  he  had  been  denied 
promotion,  salary  increases,  and  summer  school  teach- 
ing assignments  because  of  his  national  origin. 

Jawa  was  employed  in  1970.  After  a  year  as  director 
of  institutional  advancement  he  was  transferred  to  the 
department  of  education  and  psychology.  Although 
the  university  said  his  performance  was  poor,  Jawa, 
who  had  an  earned  Ph.D.,  was  awarded  tenure  in 
1972.  The  court  suggests  that  tenure  was  awarded 
because  the  institution  was  faced  with  loss  of  accredita- 
tion by  the  Southern  Association  of  Colleges  and  Uni- 
versities because  it  had  so  few  faculty  members  with 
the  Ph.D.  Jawa's  employment  continued  to  be  marked 
with  arguments  with  his  chairman  over  his  teaching 
ability,  difficulty  with  students,  and  lack  of  coopera- 
tion with  the  chairman  and  his  colleagues.  Despite 
these  shortcomings,  the  chairman  gave  him  good  fac- 
ulty evaluations.  In  September  1973  Jawa  wrote  the 
chancellor  alleging  that  the  department  chairman  and 
the  vice  chancellor  for  academic  affairs  had  discrimi- 
nated against  him.  In  October  Jawa  met  twice  with  the 
chancellor,  who  advised  Jawa  to  keep  the  complaint 
within  the  institution  until  he  made  a  decision  on  it. 
Before  the  chancellor  made  a  finding,  Jawa  wrote  a 
letter  demanding  that  the  faculty-trustee  grievance 
committee  meet  to  hear  his  complaints.  Copies  of  this 
letter  were  sent  to  ten  people,  including  the  chairman 
of  the  board  of  trustees,  the  president  of  the  University 
of  North  Carolina,  and  the  EEOC.  Three  days  after 
Jawa  sent  the  letter,  the  chancellor  denied  Jawa's 
grievance.  After  this  denial,  Jawa  filed  an  EEOC  com- 
plaint, and  in  January  the  university's  grievance  com- 
mittee held  hearings.  The  committee  ruled  against 
Jawa.  On  receiving  the  grievance  committee's  report, 
the  chancellor  notified  Jawa  that  he  would  be  dis- 
charged in  accordance  with  Section  603  of  the  Univer- 
sity of  North  Carolina  Code.  Jawa  requested  specifica- 
tion of  the  reasons  and  a  hearing.  The  reasons  were 
supplied,  but  Jawa  waived  his  right  to  a  hearing  and 
filed  this  suit. 

Holdings:  The  court  found  that  Jawa  had  been  dis- 
charged not  because  he  filed  an  EEOC  complaint  but 
because  of  a  series  of  disruptive  incidents  that 
)  obstructed  the  university's  "effort,  purpose,  and  har- 
mony." It  also  found  no  discrimination  because  of  race 


or  national  origin  with  respect  to  compensation,  (en- 
ure, or  conditions  of  employment.  The  court  cited 
with  approval  the  Fourth  Circuit  statement  mChitwuod 
V.  Feaster  [468  F.2d  359  (4th  Cir.  1 972)]  that  "[a]  college 
has  a  right  to  expect  a  teacher  to  follow  instructions 
and  to  work  cooperatively  and  harmoniousl)  with  the 
head  of  the  department." 


PREFERENTIAL  ADMISSION  POLICIES  BY 
PUBLIC  INSTITUTIONS  OF  HIGHER  EDUCA- 
TION. Ruscnstock  V.  UNC  Board  of  Governors.  No.  75- 
483-D  (M.D.N.C.  filed  Dec.  17,  1976). 

Facts:  Jane  Rosenstock,  a  New  York  lesident,  was 
denied  admission  to  the  1975-76  freshman  class  by  the 
University  of  North  Carolina  at  Chapel  Hill,  and 
therefore  sued,  contending  that  she  was  denied  admis- 
sion because  of  the  more  stringent  admissions  stan- 
dards and  small  admissions  quota  ( 1 5  per  cent  of  enter- 
ing class)  applicable  to  out-of-state  residents.  She  also 
contends  that  she  was  denied  admission  because  of  the 
preferential  treatment  given  to  applicants  who  are 
foreign  residents,  athletes,  or  children  of  alumni  and 
to  applicants  who  come  from  a  minority/poverty 
background  or  are  applying  at  the  graduate  level. 
These  admission  practices,  she  contends,  resulted  in 
her  not  being  admitted  and  consequently  violated  both 
her  equal  protection  and  due  process  rights  of  the 
Fourteenth  Amendment  and  the  privileges  and  im- 
munities rights  of  Article  Four  of  the  U.S.  Constitu- 
tion. Rosenstock  sought  an  order  of  immediate  admis- 
sion and  a  declaratory  judgment  striking  down  the 
admission  policies.  The  university  moved  for  sum- 
mary judgment,  and  the  following  three  issues  were 
put  to  the  court. 

Questions:  1.  Does  defendant's  (UNC-CH)  policy  of 
preferential  admissions  with  respect  to  minority 
applicants  violate  plaintiffs  right  to  equal  protection 
of  the  law?  No. 

2.  Does  defendant's  (UNC-CH)  policy  of  preferen- 
tial treatment  of  in-state  applicants  violate  the 
privileges  and  immunities  clause?  No. 

3.  Does  defendant's  (UNC-CH)  policy  of  preferen- 
tial treatment  of  out-of-state  applicants  who  are  chil- 
dren of  alumni  violate  plaintiffs  equal  protection 
rights?  No. 

Held:  The  federal  district  court  first  stated  that  the 
equal  protection  clause  issue  is  to  be  judged  on  the 
"rational  relationship"  basis  rather  than  the  "strict 
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scrutiny"  basis  because  the  out-of-state/in-state  classili- 
cation  involves  neither  a  suspect  criterion  nor  a  fun- 
damental interest.  The  court  then  turned  to  the  pre- 
ferential treatment  of  minorities  issue,  noting  that  this 
policy  is  designed  not  to  differentiate  applicants  solely 
on  the  basis  of  race  but  to  adjust  the  normal  admission 
process  so  that  some  applicants  from  low  socio- 
economic backgrounds  can  be  admitted.  It  then  con- 
cluded that  since  this  admissions  program  seeks  to 
include,  rather  than  isolate,  students  of  diffeient 
races,  the  policy  is  constitutional.  The  court  noted  with 
approval  the  line  of  discriminatory  employment  cases 
in  which  courts  generally  have  approved  racial  prefer- 
ences as  a  means  of  remedying  prior  discriminatory 
practices  and  the  school  desegregation  cases  in  which 
racial  quotas  to  assine  a  unitary  school  system  have 
been  approved.  It  also  noted  the  California  Supreme 
Court  decision  o{  Bakke  v.  Regents  of  the  Univ.  of  Calif. 
[132  Cal.  Rptr.  680  (1976)],  in  which  the  California 
Supreme  Court  struck  down  the  preferential  admis- 
sion programs  for  minorities  as  a  violation  of  the  cc|ual 
protection  clause.  The  district  court  questioned  the 


\alidity  of  that  decision  because  the  judgment  was 
sta)ed  by  the  U.S.  Supreme  Court  pending  the  filing  , 
of  a  writ  of  certiorari. 

The  second  question  concerned  the  15  per  cent 
quota  on  the  number  of  out-of-state  applicants  who 
can  be  accepted  in  the  entering  class.  Rosenstock  con- 
tends that  both  this  system  and  the  preferential  treat- 
ment for  children  of  alumni  violate  the  equal  protec- 
tion and  the  privileges  and  immimities  clauses  of  the 
federal  Constitution.  The  court  again  applied  the  ra- 
tional relationship  test  to  the  alumni-children  classifi- 
cation and  the  out-of-state  quota  system  and  found 
that  the  state  had  reasonable  grounds  for  these 
policies.  With  respect  to  the  quota  system,  the  court 
found  the  policy  to  be  reasonble  because  UNC-CH  is  a 
state  institution  created  for  state  citizens  and  is  sup- 
ported by  citizens'  taxes.  It  found  the  policy  giving 
preferential  treatment  to  children  of  alumni  to  be 
reasonable  because  of  the  large  financial  contributions 
out-of-state  alumni  make  each  \c'ar  to  the  university. 
The  uni\ersity's  motion  for  simimar\  judgment  was 
granted. 


